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U.S. Customs Service 


Treasury Decision 


(T.D. 98-9) 
SYNOPSES OF DRAWBACK DECISIONS 


The following are synopses of drawback contracts approved June 27, 
1997, to November 13, 1997, inclusive, pursuant to Subpart C, Part 191, 
Customs Regulations. 

In the synopses below are listed for each drawback contract approved 
under 19 U.S.C. 1313(b), the name of the company, the specified articles 
on which drawback is authorized, the merchandise which will be used to 
manufacture or produce these articles, the factories where the work will 
be accomplished, the date the proposal was signed, the basis for deter- 
mining payment, the Port Director to whom the contract was for- 
warded or approved by, and the date on which it was approved. 


Dated: January 14, 1998. 


WILLIAM G. ROSOFF, 
(for John Durant, Director, 
Commercial Rulings Divsion.) 


(A) Company: BP Chemicals Inc. 

Articles: Acrylonitrile; acetonitrile 

Merchandise: Propylene 

Factories: Lima, OH; Green Lake, TX 

Proposal signed: July 15, 1997 

Basis of claim: Used in, with distribution to the products obtained in 
accordance with their relative values at the time of separation 

Contract forwarded to PD of Customs: Houston, November 13, 1997 

Revokes: T.D. 93-62-D 


(B) Company: BASF Corp. 

Articles: Technical Dicamba (Banvel®) 

Merchandise: 1,2,4-trichlorobenzene 

Factory: Beaumont, TX 

Proposal signed: September 4, 1997 

Basis of claim: Used in 

Contract forwarded to PD of Customs: New York, November 3, 1997 
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(C) Company: Cerro Copper Tube Co. 

Articles: Copper tubing 

Merchandise: Copper billets 

Factories: Shelbina, MO; Bossier City, LA 

Proposal signed: June 13, 1997 

Basis of claim: Appearing in 

Contract forwarded to PD of Customs: New York, November 


(D) Company: Cott Beverages USA, Inc. 

Articles: Cola soda concentrates 

Merchandise: Emulsions 

Factories: Columbus, GA; Cincinnati, OH; La Mirada, CA 

Proposal signed: August 4, 1997 

Basis of claim: Appearing in 

Contract forwarded to PD of Customs: New York, November 6, 1997 


(E) Company: E. I. DuPont de Nemours & Co. 

Articles: Methyl 3-aminosulfonyl-2-thiophenecarboxylate (DPX- 
A5546); Methyl  3-sulfonylisocyanato-2-thiophenecarboxylate 
(MTSD; Thifensulfuron methyl technical (DPX-M6316); and 
herbicidal formulations of thifensulfuron methyl] technical (DPX- 
M6316) 

Merchandise: Methyl-3-amino-2-thiophenecarboxylate (a/k/a IN- 
A5545); Methyl 3-aminosulfonyl-2-thiophenecarboxylate (a/k/a 
DPX-A5546); Methyl 3-sulfonyl-isocyanato-2-thiophenecarb- 
oxylate a/k/a MTSI a/k/a F7641; and Thifensulfuron methyl 
technical a/k/a DPX-M6316 

Factories: Bell, WV; Axis, AL; LaPorte, TX; Ponca City, OK 

Proposal signed: July 29, 1997 

Basis of claim: Used in 

Contract forwarded to PD of Customs: New York & Boston, October 27, 
1997 


(F) Company: E. I. DuPont de Nemours & Co. 

Articles: Nicosulfuron Technical; Accent® Sulfonylurea Herbicide; 
Challenger® Sulfonylurea Herbicide; Nisshin® 75 Sulfonylurea 
Herbicide; Bensulfuron Methyl; Londax® Sulfonylurea Herbicide 

Merchandise: J290—2 pyrimidinamine, 4,6 dimethoxy; U9069— 
carbamic acid ([8-((dimethylamino) carbonyl)) 2  pyridinyl 
sulfonyl] pheny! ester; Nicosulfuron Technical 

Factories: Belle, WV; El Paso, IL 

Proposal signed: August 20, 1997 

Basis of claim: Used in 

Contract forwarded to PD of Customs: New York, Boston, Miami, 
November 3, 1997 

Revokes: T.D. 938-5-L 
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(G) Company: Dynamet Inc. 

Articles: Titanium and titanium alloy mill products 

Merchandise: Titanium ingot and billet; alloyed titanium ingot and 
billet 

Factories: Washington, PA; Clearwater, FL; Stanton, CA 

Proposal signed: June 25, 1997 

Basis of claim: Appearing in 

Contract forwarded to PD of Customs: New York, November 4, 1997 

Revokes: T.D. 85-1-J 


(H) Company: Eastman Chemical Co. 

Articles: Polyethylene 

Merchandise: Ethylene 

Factory: Longview, TX 

Proposal signed: September 25, 1997 

Basis of claim: Used in 

Contract forwarded to PD of Customs: Houston, October 8, 1997 


(I) Company: Eastman Chemical Co. (successor to Eastman Kodak 
Company under 19 USC 1313(s)) 

Articles: Neo Pentyl Glycol 

Merchandise: Isobutyraldehyde a/k/a IHBU 

Factory: Longview, TX 

Proposal signed: September 25, 1997 

Basis of claim: Used in, with distribution to the products obtained in 
accordance with their relative values at the time of separation 

Contract forwarded to PD of Customs: Houston, October 22, 1997 


(J) Company: Flexsys America, L.P 

Articles: Santoquin (6-ethoxy-1,2-dihydro-2,2,4-trimethylquinoline) 
a/k/a Santoflex AW and Ethoxyquin 

Merchandise: Para-phenetidine 

Factory: Nitro, WV 

Proposal signed: June 5, 1997 

Basis of claim: Appearing in 

Contract forwarded to PD of Customs: Chicago, October 24, 1997 


(K) Company: Georgia Gulf Corp. 

Articles: Polyviny] chloride resins and compounds 

Merchandise: Viny! chloride monomer; methylmethacrylate butadiene 
styrene acrylic copolymer—MMA-BD-ST acrylic copolymer 
(KANE ACE B-28A) 

Factories: Plaquemine, LA; Gallman, MS; Tiptonville, TN 

Proposal signed: March 25, 1997 

Basis of claim: Used in 

Contract forwarded to PD of Customs: Houston, November 4, 1997 

Revokes: T.D. 94-21-M 
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(L) Company: Georgia Gulf Corp. 

Articles: Phenol; acetone; alpha methyl styrene (AMS) 

Merchandise: Cumene 

Factories: Pasadena, TX; Plaquemine, LA 

Proposal signed: March 25, 1997 

Basis of claim: Used in, with distribution to the products obtained in 
accordance with their relative values at the time of separation 

Contract forwarded to PD of Customs: Houston, November 138, 1997 

Revokes: T.D. 93-33-O 


(M) Company: Griffin Corp. 

Articles: Cyanazine technical 

Merchandise: Cyanuric chloride 

Factory: St. Joseph, MO (an agent operating under T.D. 81-181) 
Proposal signed: July 31, 1997 

Basis of claim: Used in 

Contract forwarded to PD of Customs: Chicago, November 4, 1997 


(N) Company: Gulistan Carpet Inc. 

Articles: Residential & commercial carpet/broadloom 
Merchandise: Polyester fiber 

Factories: Turnersburg & Aberdeen, NC 

Proposal signed: February 3, 1997 

Basis of claim: Appearing in 

Contract forwarded to PD of Customs: Miami, November 10, 1997 


(O) Company: Hoechst Celanese Chemical Group, Ltd. (Partnership) 
Articles: 2-Ethyl Hexanol Acrylate (a/k/a 2-EH acrylate) 
Merchandise: 2-ethy] hexanol (2-EH); acrylic acid 

Factory: Pampa, TX 

Proposal signed: July 16, 1997 

Basis of claim: Used in 

Contract forwarded to PD of Customs: Houston, November 3, 1997 
Revokes: T.D. 97-53-H 


(P) Company: ISP Technologies, Inc. 

Articles: Butyrolactone; N-methylpyrrolidone; engineering solvents 
Merchandise: 1,4-butanediol (B1D); butyrolactone 

Factory: Texas City, TX 

Proposal signed: July 28, 1997 

Basis of claim: Used in 

Contract forwarded to PD of Customs New York, October 22, 1997 
Revokes: T.D. 92-88-O 
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(Q) Company: Lubricating Specialties Co. 

Articles: Marine lubricating oils 

Merchandise: Marine oil additive concentrates 

Factory: Vernon, CA 

Proposal signed: June 12, 1997 

Basis of claim: Appearing in 

Contract issued by PD of Customs: New York, June 27, 1997 
Revokes: T.D. 94-83-O to cover change in factory location 


(R) Company: Morflex, Inc. 

Articles: Benzyl benzoate 

Merchandise: Benzyl alcohol; Benzoic acid 

Factory: Greensboro, NC 

Proposal signed: June 5, 1997 

Basis of claim: Used in 

Contract forwarded to PD of Customs: New York, October 17, 1997 


(S) Company: Morflex, Inc. 

Articles: Benzyl acetate 

Merchandise: Benzyl alcohol 

Factory: Greensboro, NC 

Proposal signed: June 5, 1997 

Basis of claim: Used in 

Contract forwarded to PD of Customs: New York, October 17, 1997 


(T) Company: Oregon Metallurgical Corp. 

Articles: Titanium ingots and mill products 

Merchandise: Titanium sponge 

Factory: Albany, OR 

Proposal signed: August 21, 1997 

Basis of claim: Used in 

Contract forwarded to PD of Customs: New York, November 7, 1997 


(U) Company: Outokumpu Copper Franklin, Inc. 

Articles: Copper tubing, grooved (profiled) and smooth 
Merchandise: Copper strip 

Factory: Franklin, KY 

Proposal signed: August 19, 1997 

Basis of claim: Appearing in 

Contract forwarded to PD of Customs: Chicago, October 17, 1997 
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(V) Company: Shultz Steel Co. 

Articles: Steel; titanium; nickel; stainless steel; aluminum forgings 

Merchandise: Steel; titanium; nickel; stainless steel; aluminum bars, 
billets, ingots 

‘actory: South Gate, CA 

-roposal signed: September 16, 1997 

Basis of claim: Used in, less valuable waste 

Contract forwarded to PD of Customs: Long Beach & Boston, October 
17, 1997 


(W) Company: Transilwrap Co., Inc. 

Articles: Polypropylene and polyester film coated for laminating, in 
rolls, and/or pouches 

Merchandise: Polyester and polypropylene films 

Factories: Richmond, IN; Chicago, IL 

Proposal signed: May 7, 1997 

Basis of claim: Appearing in 

Contract forwarded to PD of Customs: Chicago, October 7, 1997 


X) Company: Unitex Chemical Corp. 

Articles: Acety] tributyl citrate (Uniplex 84) 

Merchandise: Citric acid 

Factory: Greensboro, NC 

Proposal signed: October 3, 1997 

Basis of claim: Used in 

Contract forwarded to PD of Customs: Miami, October 24, 1997 
Revokes: T.D. 96-37-V 


(Y) Company: Unitex Chemical Corp. 

Articles: Triethyl citrate (Uniplex 80) 

Merchandise: Citric acid 

Factory: Greensboro, NC 

Proposal signed: October 3, 1997 

Basis of claim: Used in 

Contract forwarded to PD of Customs: Miami, October 24, 1997 
Revokes: T.D. 96-26-Z 


(Z) Company: Van Diest Supply Co., Inc. 

Articles: Pesticides 

Merchandise: Isoxaflutole technical 

Factory: Webster City, IA 

Proposal signed: December 6, 1996 

Basis of claim: Appearing in 

Contract forwarded to PD of Customs: New York, October 22, 1997 





U.S. Customs Service 


General Notices 


ANNOUNCEMENT OF OUTBOUND MANIFEST AND SHIPPER’S 
EXPORT DECLARATIONS COMPLIANCE WORKSHOPS 


AGENCY: U.S. Customs Service, Department of Treasury. 
ACTION: Notice of workshops. 


SUMMARY: This document notifies members of the trade community 
of the plans of the Customs Service and the Bureau of the Census to im- 
plement significant outreach and educational programs for carriers 
and exporters shipping by air. These programs are designed to help im- 
prove the completeness, timeliness and accuracy of the outbound mani- 
fest and the Shipper’s Export Declaration (SED) information filed with 
Customs. Recent monitoring has indicated that a significant low level of 
compliance exists. Workshops will be presented by the Customs Service 
and the Bureau of the Census in various ports of entry during the up- 
coming months. The locations and times of the individual workshops 
will be announced by the local ports at a later date. 


FOR FURTHER INFORMATION CONTACT: Request for additional 
information should be directed to C. Harvey Monk, Jr., Chief, Foreign 
Trade Division, Bureau of the Census, Room 2104, Federal Building 3, 
Washington, D.C. 20233-6700, by telephone on (301) 457 2255 or by fax 
on (301) 457-2645 or John Dagostino, Program Officer for the Air Man- 
ifest Program at the U.S. Customs Service, Office of Field Operations, 
Outbound Process Owner, Room 5.4C, 1300 Pennsylvania Ave. N.W. 
Washington, DC 20229, by telephone on (202) 927-7653 or at fax on 
(202) 927-1442. 


SUPPLEMENTARY INFORMATION: 


The Customs Service and the Bureau of the Census are customer 
driven organizations and, as such, seek to notify members of the trade 
community of the development of plans to implement significant out- 
reach and educational programs designed to improve the completeness, 
timeliness, and accuracy of the outbound air manifest and SED in- 
formation. In addition, this notice outlines plans to inform the trade 
community of their responsibilities related to exports. 

The Outbound Process is one of the core business processes of the U.S. 
Customs Service. This process is designed to facilitate international 
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trade while achieving the highest degree of compliance with US. export 
requirements in order to protect the U.S. national security, economic in- 
terest, and the health and safety of the American people. 

A recent survey of air carrier manifests showed significant failings by 
the trade community with respect to reporting requirements of the Cus- 
toms Service and the Bureau of the Census. Some of the specific prob- 
lems cited were: 


¢ Air carriers were not submitting all required SEDs. 

¢ Exporters were not citing proper SED exemptions. 

¢ Carriers were not listing all required air waybills on the mani- 
fest. 
Inaccurate or incomplete SED information was submitted by 
exporters. 


These deficiencies hinder Customs in its efforts to detect violations of 
export laws and also result in inaccurate trade statistics. These statis- 
tics, utilized in the computation of the “Balance of Trade” and in sensi- 
tive trade negotiations, affect the economic wellbeing of every resident 
of the United States. Therefore, the capture of accurate statistics is crit- 
ical. 

The Customs Service and the Bureau of the Census are planning to 
hold outbound workshops for air carriers, exporters and freight for- 
warders who ship in the air environment to instruct them regarding 
their responsibility to comply with federal export requirements. The 
agencies anticipate that such workshops will begin in March 1998. 
These workshops will review problems currently encountered with the 
reporting data, present general results of the outbound manifest sur- 
vey, cover specific outbound regulations and requirements, provide an 
overview of the Outbound Process and provide information on the Au- 
tomated Export System (AKS). 

In addition, the workshops will outline the specific actions and pro- 
grams developed to increase the level of outbound manifest and SED 
compliance. The Customs Service and the Bureau of the Census will be 
presenting these workshops in various ports of entry during the upcom- 
ing months. 

After approximately one-hundred and twenty days from the start of 
the outbound workshops, the Customs Service and the Bureau of the 
Census will begin efforts to ensure compliance with federal export regu- 
lations, thereby, increasing manifest and SED compliance in the air en- 
vironment. This will allow the trade community time to review internal 
document preparation and filing processes, and to implement any nec- 
essary changes required to improve compliance. 


Dated: January 8, 1998. 


PETER J. BAISH, 
Outbound Process Owner, 
U.S. Customs Service. 


{Published in the Federal Register, January 13, 1998 (63 FR 1994)] 
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PROPOSED COLLECTION; COMMENT REQUI 


TRANSPORTATION ENTRY AND MANIFEST OF GOODS St 
CUSTOMS INSPECTI 


Li 


BJ EC 


ON AND PERMI 
ACTION: Notice and request for comments 


SUMMARY: As part of its continuing effort t 


to reduce pa] 


anata 2n, Customs invi tes the ¢ rener: ul public ’ 
agencies to comment on an informe ition collection require! 


cerning the Transportation Entry and Manifest of ( 


rOOQaCS 
Customs Inspection and Permit. This request for comme 
made pur suant to the Paperwork Reduction Act of 1995 
104-13; 44 U.S.C. 3505(c) 


DATES: Written comments should be received 
1998, to be assured of consideration 


9) 


ADDRESS: Direct all writte n comments s to U.S. Ci 
mation Services G bine! Room 3.2.C, 
Washington, D.C. 20229 


FOR FURTHER INFORMATION CONTACT: Rex 
information or copies of ‘the form and instructions 
U.S. Customs Service, Attn.: J. Edgar Nichols, Room ; 


sylvania Avenue NW, Washington, D.C. 20229, ° 
SUPPLEMENTARY INFORMATION: 

Customs invites the general public and other Feder 
comment on proposed and/or continuing information collec 
suant to the Paperwork Reduction Act of 1995 (Public Lav 
U.S.C. 3505(c)(2)). The comments should address: (1 
collection of information is necessary for the proper performance 
functions of the agency, including whether the information shall hi 
practical utility; (b) the accuracy of the ag yency’s estimates of the bu 
of the collection of information; (c) ways to enhance the quality, utili J 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniqn 
of other forms of information technology; and (e) estimates « 
start-up costs and costs of operations, maintenance, and purchase 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: Transportation Entry and Manifest of Goods Subject to Cus- 
toms Inspection and Permit 

OMB Number: 1515-0005 

Form Number: Customs Form 7512A and B 

Abstract: This collection submitted on Customs Form a A and B, 
serves as a Transportation Entry and Manifest of Goods Subject to Cus- 
toms Inspection and Permit. 


whether 


f ean 
Jitlapl 
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Current Actions: There are no changes to the information collection. 
This submissi ion is being submitted to extend the expiration date. 


Extension (without change) 
: Businesses, Individuals, Institutions 
Ni sie of Responder nts: 10,000 
‘ime Per Re spon dent: 6 minutes 
otal Annu al Burden Hours: 86,000 
! Total Annualized Cost on the Public: N/A 
Dated: January 6, 1998. 
J. EDGAR NICHOLS, 
Team Leader, 
Information Services Group. 


leral Register, January 13, 1998 (63 FR 1993)] 


PROPOSED COLLECTION; COMMENT REQUEST 
APPLICATION FOR EXPORTATION OF ARTICLES UNDER SPECIAL BOND 


ACTION: Notice and request for comments. 
j 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning the Application for Exportation of Articles under Special Bond. 
This request for comment is being made rae to the Paperwork Re- 
duction Act of 1995 (Public Law 104-1 3; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before March 16, 
1998, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Room 3.2.C, 1800 Pennsylvania Avenue, NW, 
Washington, D.C. 20229 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn.: J. Edgar Nichols, Room 3.2.C, 1300 
Pennsylvania Avenue NW, Washington, D.C. 20229, Tel. (202) 
927-1426. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3505(c)(2)). The comments should address: (1) whether the 
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collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document, Customs is soliciting comments 
concerning the following information collection: 

Title: Application for Exportation of Articles under Special Bond 

OMB Number: 1515-0009 

Form Number: Customs Form 3495 

Abstract: This collection is used by an importers for articles which 
may be entered temporarily into the United States and are free of duty 
under bond and which are exported within one year from the date of im- 
portation. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Businesses, individuals, institutions 


Estimated Number of Respondents: 500 

Estimated Time Per Respondent: 8 minutes 
Estimated Total Annual Burden Hours: 2,000 
Estimated Total Annualized Cost on the Public: N/A 


Dated: January 5, 1998. 


J. EDGAR NICHOLS, 
Team Leader, 
Information Services Group. 
[Published in the Federal Register, January 13, 1998 (63 FR 1994)] 
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PROPOSED COLLECTION; COMMENT REQUEST 


IMPORTATION OF ETHYL ALCOHOL FOR NON-BEVERAGE PURPOSE 


ACTION: Notice and request for comments. 
| 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning the Importation of Ethyl Alcohol for Non-Beverage Purpose. 
This request for comment is being made pursuant to the Paperwork Re- 
duction Act of 1995 (Public Law 104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before March 16 
1998, to be assured of consideration. 


Jy 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Room 3.2.C, 1300 Pennsylvania Avenue, NW, 
Washington, D.C. 20229 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form and instructions should be directed to 
U.S. Customs Service, Attn.: J. Edgar Nichols, Room 3.2.C, 1300 Penn- 
sylvania Avenue NW, Washington, D.C. 20229, Tel. (202) 927-1426. 
SUPPLEMENTARY INFORMATION: 

Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3505(c)(2)). The comments should address: (1) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: Importation of Ethyl Alcohol for Non-Beverage Purpose 

OMB Number: 1515-0161 

Form Number: N/A 

Abstract: This collection is a declaration claiming duty-free entry is 
filed by the broker or their agent and then is transferred with other doc- 
umentation to the Bureau of Alcohol, Tobacco, and Firearms. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 
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Type of Review: Extension (without change) 
Affected Public: Businesses, individuals, institutions 
Estimated Number of Respondents: 300 
Estimated Time Per Respondent: 5 minutes 
Estimated Total Annual Burden Hours: 15 
Estimated Total Annualized Cost on the Public: N/A 
Dated: January 8, 1998. 
J. EDGAR NICHOLS, 
Team Leader, 
Information Services Group. 


{Published in the Federal Register, January 13, 1998 (63 FR 1993)] 


PROPOSED COLLECTION; COMMENT REQUEST 


VOLUNTARY CUSTOMER SURVEYS 


ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 


agencies to comment on an information collection requirement con- 
cerning Voluntary Customer Surveys. This request for comment is be- 
ing made pursuant to the Paperwork Reduction Act of 1995 (Public 
Law 104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before March 16, 
1998, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Room 3.2.C, Attn.: J. Edgar Nichols, 1300 
Pennsylvania Avenue, NW, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form and instructions should be directed to 
U.S. Customs Service, Attn.: J. Edgar Nichols, Room 3.2.C, 1300 Penn- 
sylvania Avenue NW, Washington, D.C. 20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 

Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3505(c)(2)). The comments should address: (1) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
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of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: Voluntary Customer Surveys 

OMB Number: 1515-0206 

Form Number: N/A 

Abstract: These voluntary customer surveys will be used to imple- 
ment E.O. 12862 by obtaining quantitative customer data for the pur- 
pose of evaluating customer satisfaction. 

Current Actions: There are no changes to the information collection. 
[his submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Businesses, individuals, institutions 

Estimated Number of Respondents: 200 

Estimated Time Per Respondent: 2 hours 

Estimated Total Annual Burden Hours: 400 

Estimated Total Annualized Cost on the Public: N/A 


Dated: January 7, 1998. 


J. EDGAR NICHOLS, 
Team Leader, 
Information Services Group. 
[Published in the Federal Register, January 13, 1998 (63 FR 1992)] 





U.S. CUSTOMS SERVICE 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, January 14, 1998. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


PROPOSED REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF A DUAL-CHAMBERED SYRINGE 
CONTAINING LYOPHILIZED ANTIHEMOPHILIC FACTOR IN 
ONE CHAMBER AND A DILUENT, CONSISTING OF STERILE 
WATER, IN THE OTHER CHAMBER 


AGENCY: U.S. Customs Service, Department of the Treasury 
p ; 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 
SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke one ruling pertaining to the tariff 
classification of a dual-chambered syringe as more fully described in 
this notice and the attachments (A and B) hereto. Customs invites com- 
ments on the correctness of the proposed revocation. 
DATE: Comments must be received on or before February 27, 1998. 
ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to and may be inspected at the U.S. Customs Service, Office of 
Regulations and Rulings, Attention: Commercial Rulings Division, 
1300 Pennsylvania Avenue, NW, Washington, D.C. 20229. 
FOR FURTHER INFORMATION CONTACT: Edward A. Bohannon, 
Senior Attorney, Commercial Rulings Division, (202) 927-1613. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 19380 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
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HN T. ROTH 
for John A. Durant, Director, 
Commercial Rulings Division. 


OF THE TREASURY 
U.S. CUSTOMS SERVICE 
New York, NY, January 10, 1995. 


CLA-2-30:S:N:N7:238 805446 
Category: Classification 
Tariff No. 3004.90.9090 


ation of a dual-chambered syrir containing lyophilized Antihe- 
1e chamber, and a diluent, consisting of sterile water, in the other 
rom Germany. 





U.S. CUSTOMS SERVICE 


DEAR Mr. RICHARDSON 

In your letter dated December 13, 1994, on behalf of your client, Alpha Therapeutic Cor- 
poration, you requested a tariff classification ruling 

The submitted sample consists of a dual-chambered syringe which contains lyophilized 
Antihemophilic Factor (human) in one chamber, and a diluent, consisting of sterile water, 
in the other chamber. The product literature accompanying your ruling request indicates 
that, with this type of dual-chambered syringe, “* * * the patient need only reconstitute 
the (lyophilized) Antihemophilic Factor by applying pressure to the syringe thus forcing 
the diluent into the chamber containing the Antihemophilic Factor. Once that is complete 
the patient can administer the product.” 

The applicable subheading for the subject product will be 3004.90.9090, Harmonized 
Tariff Schedule of the United States (HTS), which provides for: “Medicaments (excluding 
goods of heading 3002, 3005 or 3006) consisting of mixed or unmixed products for thera- 
peutic or prophylactic uses, put up in measured doses or in forms or packings for retail sale 
Other: Other: Other: Other.” The rate of duty will be free. 

This merchandise may be subject to the regulations of the Food and Drug Administra- 
tion. You may contact them at 5600 Fishers Lane, Rockville, Maryland 20857, telephone 
number (301) 443-6553. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177) 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY. 
U.S. CusToMs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 958313 EAB 
Category: Classification 
Tariff No. 3002.10.00 
Mr. ROBERT S. KIRSCHENBAUM 
ALPHA THERAPEUTIC CORPORATION 
5555 Valley Boulevard 
Los Angeles, CA 90032 


Re: Dual-chambered syringe containing lyophilized Antihemophilic Factor (human) in 
one chamber, and a diluent, consisting of sterile water, in the other chamber; NY 
805446 revoked. 


DEAR Mr. KIRSCHENBAUM 

This is in response to your letter of July 27, 1995, requesting reconsideration of New 
York Ruling Letter NY 805446, issued on January 10, 1995, to Carmichael International 
Service on behalf of Alpha Therapeutic Corporation, concerning the classification ofa dual- 
chambered syringe containinglyophilized Antihemophilic Factor (human) in onechamber, 
and a diluent, consisting of sterile water, in the other chamber. Customs in New York held 
that the product was classifiable as a medicament put up for retail sale. You contend that it 
constitutes a human blood product and thus should be classifiable under the provision for 
antisera and other blood fractions. You also note HQ 559136 issued to Alpha Therapeutic 
on August 13, 1995, concerning country of origin marking requirements for this product. 
Facts: 

The merchandise, a dual-chambered syringe which contains lyophilized Antihemophilic 
Factor (human) in one chamber, and a diluent, consisting of sterile water, in the other 


chamber, was classified under subheading 3004.90.9090, Harmonized Tariff Schedule of 
the United States Annotated (HTSUSA), as a medicament. 
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Issue 

Whether the merchandise is classifiable under heading 3004 or 3002 of the HTSUSA. 
Law and Analysis: 

Merchandise imported into the US. is classified under the HTSUSA. Tariff classification 
is governed by the principles set forth in the General Rules of Interpretation (GRIs) and, in 
the absence of special language or context which otherwise requires, by the Additional U.S. 
Rules of Interpretation. The GRIs and the Additional U.S. Rules of Interpretation are part 
of the HTSUSA and are to be considered statutory provisions of law for all purposes. 

GRI 1 requires that classification be determined first according to the terms of the head- 
ings of the tariff schedule and any relative section or chapter notes and, unless otherwise 
required, according to the remaining GRIs taken in order. 

Heading 3002, HTSUSA, provides, in part, for antisera and other blood fractions and 
modified immunological products, whether or not obtained by means of biotechnical pro- 
cesses. Subheading 3002.10.00 specifically refers to human blood plasma as being included 
within this heading. 

The Explanatory Notes to the Harmonized Commodity Description and Coding System 
(Explanatory Notes or ENs), including the Subheading Explanatory Notes, although not 
dispositive or legally binding, provide acommentary on the scope of each heading and cer- 
tain subheadings of the HTSUSA, and are generally indicative of the proper interpretation 
of such headings and subheadings. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 
1989). 

The Explanatory Notes to heading 3002 state that this heading covers, inter alia, the fol- 
lowing products derived from blood: human blood; animal blood prepared for therapeutic, 
prophylactic or diagnostic uses; antisera and other blood fractions, and modified immuno- 
logical products, whether or not obtained by means of biotechnological processes, such as 
monoclonal antibodies (MABs), antibody fragments and antibody and antibody fragment 
conjugates. Further, the products of this heading remain classified here whether or not in 
measured doses or put up to retail sale and whether in bulk or in a small package. 

The description of the product upon which HQ 559136 was issued states that it is an “an- 
tihemophilic factor” which is therapeutically indicated for the prevention and control of 


bleeding, primarily for patients with aclotting deficiency due to hemophilia. The product is 
derived from blood plasma. It is freeze dried after being placed in one chamber of the dual 
chamber syringe and a diluent is placed in the other chamber. Inasmuch as the product is 
derived from blood, it is described by heading 3002. 


Holding: 


Adual-chambered syringe which contains lyophilized Antihemophilic Factor (human) in 
one chamber, and a diluent, consisting of sterile water, in the other chamber is classifiable 
under subheading 3002.10.0090, HTSUSA, a provision for antisera and other blood frac- 
tions, other, and may be entered free of duty. 

NYRL 805446 is revoked. 

JOHN T. RotH, 
(for John A. Durant, Director, 
Commercial Rulings Division.) 
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Court of International Trade 


(Slip Op. 97-178) 


BOHLER-UDDEHOLM CORP, PLAINTIFF v. UNITED STATES, DEFENDANT, AND 
ALLEGHENY LUDLUM STEEL CORP, WASHINGTON STEEL CORP, AND G.O 
CARLSON, INC., DEFENDANT-INTERVENORS 


Consolidated Court No. 95-08-01024 
{Commerce second remand determination remanded] 
(Dated December 22, 1997) 


O’Donnell, Byrne, Basham & Williams, (R. Kevin Williams and Michael A. Johnson) for 
plaintiff. 

Frank W. Hunger, Assistant Attorney General, Jeanne E. Davidson, Assistant Director, 
Commercial Litigation Branch, Civil Division, United States Department of Justice 
(Randi-Sue Rimerman), Carlos A. Garcia, Attorney-Adviser, Office of the Chief Counsel 
for Import Administration, United States Department of Commerce, of counsel, for defen- 
dant. 


Collier, Shannon, Rill & Scott, plic, (Paul C. Rosenthal, John B. Brew and Jeffrey S. 
Beckington) for defendant-intervenors. 


OPINION 


RESTANI, Judge: Before the court is the United States Department of 
Commerce’s (“Commerce”) Results of Redetermination Pursuant to 
Court Remand, Béhler-Uddeholm Corp. v. United States, Slip Op. 
97-127 (Sept. 10, 1997) (hereinafter “Second Remand Results”). Famil- 
iarity with the court’s earlier decisions in this case is presumed.! The 
issue before the court involves Commerce’s implementation of the fol- 
lowing instructions: 


apply the totality of the circumstances test as articulated in [United 
States v.|Carborundum|, 536 F.2d 378, 377 (C.C.PA. 1976)] by con- 
sidering as many of the seven factors as are appropriate. Commerce 
is limited to the record before Treasury in 1976. Moreover, Com- 
merce may not rely on (1) its prior determination that flat-rolled 


1 See United States v. Béhler-Uddeholn p., No. 95-08-01024, Slip Op. 97-127, 1997 WL 608748 (Ct. Int’l Trade 
Sept. 10, 1997) [hereinafter “Bi U II”); United States v. Béhler-Uddeholm Corp., 946 F. Supp. 1003 (Ct 
: ‘ mn I”) 


C 
Int’! Trade 1996) [hereinafter “Béhl I 


21 
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Stavax and Ramax are within the scope of the nig eras finding 
based on the Diversified Products ideale test, (2) the November 
1995 ) Diversified Products analysis for forged Stz cad Ramax, or 

) the Acrylic Sheet analysis provided in the first remand results. 


Béhler-Uddeholm II, Slip Op. 97-127, at 20, 1997 WL 08748, at *7. For 
the reasons that follow this matter is remanded to Commerce. 


I 


All parties agree that in the Second Remand Results, Commerce’s list 
of documents included in the administrative record omitted three docu- 
ments.” Plaintiff argues that because Commerce excluded the docu- 
ments in the Second Remand Results, the court must presume that the 
same documents were excluded in the first remand results, thereby 
tainting both the determination currently before the court and the por- 
tion of the first remand results previous sly affirmed by this court. 

The court cannot make the presumption requested by plaintiff. In the 
Second Remand Results, Commerce stated explicitly that “[iJn examin- 
ing the record for this redetermination, the Department took into con- 
sideration only the documents of record which were before Treasury in 
1976.” Second Remand Results, at 2, Def.’s App., at 29 (emphasis add- 
ed). This statement in no way infers that Commerce’s prior determina- 
tions were also limited to the same eight documents. 

Moreover, the court affirmed in Béhler-Uddeholm II, Commerce’s de- 
termination that Treasury’s 1976 determination excluding Stavax and 
Ramax was not in accordance with law because Treasury based its rul- 
ing, in principal part, on the omission of Stavax and Ramax grades of 
steel from the petition list of price comparisons. Béhler-Uddeholm II, 
Slip Op. 97-127, at 9, 1997 WL 608748, at *8. Any disregard of certain 
documents in the Second Remand Results does not make lawful Trea- 
sury’s excessive reliance on a list of steel grades in the petition. Accord- 
ingly, plaintiff's concerns regarding Commerce’s consideration of the 
1976 record provide an insufficient basis for the court to reconsider its 
holding that Treasury’s 1976 scope determination was unlawful.? 


“Commerce stated that the record before Treasury included 

the April 25, 1972 antidumping duty petition and attachme poste 

dum from Alex Olenick t« athe ; Treasury’s February 2, 1973 affirmative determination of sales 

value; Treasury’ s April 13, 1973 Memora andum from Commissioner of Customs to Edward L Morse ssistant 

Secretary for Enforcement, Tariff and Trade Affairs, and Operations; the Tariff Commission’s May 7, 1973 affir- 

mative determination of injury; Treasury’s June 8, 1973 antidumping finding on stainless steel plate from Swe 

den; [Béhler-|Uddeholm’s June 2, 1976 request that its products be excluded from the scope of the finding and 

[sic]; and [Bohler-] Uddeholm’s June 17, 1976 request that its products be excluded from the scope of the finding 
Second Remand Results, at 2-3, Def.’s App., at 29-30 (citations omitted). Plaintiff notes that at least three documents 
were omitted from this list: the International Trade Commission Staff Report, B6hler-Uddeholm’s April 28, 1976 let- 


ter, and the attachments to Bohler-Uddeholm’s June 17, 1976 request to exclude Stavax and Ramax from the scope o 
the finding 


reto * * *; the May 12, 19727 reasury Memoran- 


3 The court also disagrees with plaintiff's argument that because the court ordered Commerce to sustain Treasury's 
determination if supported by substantial evidence, Commerce “must assume the role of the Court of International 
Trade when it reviews [Treasury's] determinations. Likewise, the Court of International Trade must assume the role 
of an appellate tribunal * * * and determine whether Treasury’s decision is supported by substantial evidence on the 
record.” Plaintiffs argument is merely an impermissible attempt to have the court substitute its judgment of Trea- 
sury’s 1976 ruling for that of Commerce. Moreover, after the first remand, the only determination the court could re 
view was Commerce’s determination that Treasury erred, and not the original Treasury decision 
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I] 


In the Second Remand Results, Commerce applied the 1976 scope de- 
termination standard articulated in Béhler-Uddeholm I, 946 F Supp. at 
1008-09, and Béhler-Uddeholm IT, Slip Op. 97-127, at 12-14, 1997 WL 
608748, at *4—5, concluding that Stavax and Ramax were within the 
scope of the class or kind of merchandise under the 1976 standards. Sec- 
ond Remand Results, at 8, Def.’s App., at 35. Plaintiff argues that this 
conclusion is also tainted by Commerce’s failure to consider the com- 
plete record and thus the court should grant its motion for judgment on 
the agency record affirming Treasury’s 1976 decision.* Defendant 
agrees that Commerce erred and requests a remand. Defendant-inter- 
venors also agree that the documents should have been included in the 
record, but argue that because Bohler-Uddeholm has not demonstrated 
prejudice, the omission constitutes harmless error and thus the Second 
Remand Results should be affirmed.® The court agrees with defendant 
that the matter must be remanded to the agency. 

Judicial review of an agency action must be based on the whole record, 
which includes everything that was before the agency pertaining to the 
merits of its decision. “An incomplete record must be viewed as a ‘fic- 
tional account of the actual decisionmaking process.’ * * * If the record 
is not complete, then the requirement that the agency decision be sup- 
ported by ‘the record’ becomes almost meaningless.” Portland Audobon 
Society v. Endangered Species Committee, 984 F.2d 1534, 1548 (9* Cir. 
1993) (citations omitted). 

Here, defendant admits to omitting three documents from the admin- 
istrative record. Moreover, the government notes that certain issues 
were not factored into its analysis under the totality of the circum- 
stances test. Specifically, 


Commerce’s description of the record before Treasury in 1976 is in- 
complete and, thus, in error. Moreover, Commerce does not else- 
where in its second remand redetermination refer to any of the 
three documents cited by [Bohler-]Uddeholm. Similarly, Com- 
merce does not otherwise specifically address how it considered 
(1) the Tariff’s [sic] Commission’s explicit exclusion of Bethlehem 
Steel, and omission of Crucible Steel, from its injury investigation 
in 1973, and (2) 1976 product information suggesting that Bethle- 
hem Steel and Crucible Steel produced stainless tool steels in 1976. 


4 The court cannot grant Béhler-U dde holm’s request to sustain the 1976 Treasury determination. In Béhler-Udde: 
holm IT, this court firmed Commerce’s re mee determination that Treasury had erred in its 1976 scope determina- 
tion. Slip Op. 97-127, at 7, 1997 WL 608 3. As indicated, the 
The only issue now before the court is wh hethe ar Commerce's current 
original error can be sustained 


> is insufficient reason to set that decision aside 
t application of the 1976 standard to correct the 


° The defendant-intervenors’ analysis of the issue before the court is unpersuasive. The cases cited by defendant-in- 
tervenors support ti Stee ee oe. oe not all procedural irregularities are per se prejudicial, see Timken Co 
v. Regan, 4 CIT 1 179, 552 F Supp. 47, 52 (1982), and (2) that th ag cy is presumed to have considered all of the 
evidence in the re ae see Granges Me ainaien AB v. United States, 1 13 CIT 471, 478, 716 F Supp. 17, 24 (1989). Here, 
the agency explicitly listed the documents included in the administrative record and excluded three documents all par- 
ties agree were required to be in the record. This fact alone rebuts the presumption relied upon by defendant interve- 
nors. 
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Def.’s Br. at 7. The court cannot sustain this remand determination as it 
is based on both an incomplete record® and an incomplete analysis.” 

Thus, the court remands this matter to Commerce to consider the 
relevant evidence of record and, based on a review of the entire record, 
comply with the court’s remand instructions articulated in Béhler-Ud- 
deholm II, Slip Op. 97-127, at 20, 1997 WL 608748, at *7, with particular 
focus on the instruction that a proper analysis would compare Stavax 
and Ramax to the totality of the class or kind of merchandise in ques- 
tion. 

Remand results are due within 45 days hereof. Any objections are to 
be filed within 20 days thereafter and responses are due 11 days thereaf- 
ter. 


(Slip Op. 97-179) 


LG ELEcTRONICS US.A., INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 96-05-01419 
{Summary judgment granted for plaintiff, in part, and for defendant, in part] 
(Dated December 31, 1997) 


Wasserman, Schneider & Babb (Patrick C. Reed and Yong Hak Kim) for plaintiff. 

Frank W. Hunger, Assistant Attorney General, Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, John J. Mahon, Commercial Litigation Branch, Civil Di- 
vision, United States Department of Justice, and Beth Brotman, Office of Assistant Chief 
Counsel, International Trade Litigation, United States Customs Service, of counsel, for 
defendant 


OPINION 


RESTANI, Judge: This matter is before the court on cross-motions for 
summary judgment, pursuant to USCIT R. 56. PlaintiffLG Electronics, 
U.S.A., Inc., formerly known as Goldstar U.S.A., Inc., and Goldstar Elec- 
tronics International, Inc., (“LG”) asks the court to order liquidation, at 
a rate determined by the United States Department of Commerce 
(“Commerce”), of 57 entries for which antidumping duties were alleged- 


6 Defendant-intervenors correctly note that the omitted April 28 letter addresses the same information as the June 
17 letter, a letter included in the record. Defendant-intervenors also argue, however, that the court has already rejected 
plaintiff's argument that the Tariff Commission Report supports the exclusion of Stavax and Ramax from the dumping 
finding. While it is true that the court addressed the role of the Tariff Commission Report in Béhler-Uddeholm I, the 
court limited its discussion of that document to the probative weight of one aspect of the Report in determining if Trea- 
sury erred in its scope determination. The court did not determine whether the information included in the Report 
should be considered in the correct application of the 1976 scope standards. 


7 The court does not reach the merits of the issues raised by Bohler-Uddeholm regarding Commerce’s application of 
the 1976 standard because Commerce's determination was not based on the entire record. Any review by the court of 
that porticn of the determination would be premature. In the interest of judicial and administrative efficiency, howev- 
er, the court directs Commerce to address Béhler-Uddeholm’s concerns in the third remand determination. 
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ly deposited with the United States Customs Service (“Customs”).! LG 
also asks the court to order Customs to refund, with interest, excess du- 
ties paid, measured by the difference between the duty as liquidated and 
the duty deposited. The government asks the court to rule instead that 
the entries have already been liquidated, thus that no refund or interest 
is due, and that the plaintiff is barred from bringing suit because the 
court lacks jurisdiction. The court finds that each party is correct as to 
certain entries and therefore grants summary judgment in part to plain- 
tiff and in part to defendant. 


BACKGROUND 


From 1984 to 1988, LG imported color televisions receivers from Ko- 
rea, Compl., at 3, which were subject to an antidumping order. Color 
Television Receivers from the Republic of Korea, 49 Fed. Reg. 18,336, 
18,337 (Dep’t Commerce 1984) (antidumping order). LG deposited anti- 
dumping duties with Customs upon entry of 54 shipments of televi- 
sions.2 Compl., at Schedule A (table of entry dates). Commerce 
suspended liquidation of these entries while determining proper anti- 
dumping duty rates. Plaintiff petitioned this court for review of Com- 
merce’s determinations. Goldstar Co., Lid. v. United States, Ct. No. 
86-12-01558 (entries May 1, 1984 to Mar. 31, 1985), consolidated with 
other cases Mar. 24, 1988, as Independent Radionic Workers of Am. v. 
United States, Consol. Ct. No. 86—-12-01551; Goldstar Co., Lid. v. United 
States, Ct. No. 88-08-00593 (entries Apr. 1, 1985 to Mar. 31, 1986), con- 
solidated with other cases Aug. 14, 1991, as Zenith Elecs. Corp. v. United 
States, Consol. Ct. No. 88-07-00488; Goldstar Co., Ltd. v. United States, 
Ct. No. 90-07-00370 (entries Apr. 1, 1986 to Mar. 31, 1987), consolidated 
with other cases Aug. 14, 1991, as Goldstar Co., Ltd. v. United States, 
Consol. Ct. No. 90-07-00370, recaptioned May 19, 1994, as Zenith Elecs. 
Corp. v. United States, Consol. Ct. No. 90-07-00339; Goldstar Co., Ltd. 
v. United States, Ct. No. 91-04-00326 (entries Apr. 1, 1987 to Mar. 31, 
1988), consolidated with other cases Aug. 14, 1991, as Samsung Elecs. 
Co. v. United States, Consol. Ct. No. 91-04-00327. Pending these re- 
views, and during settlement negotiations between plaintiff and Com- 
merce, this court issued preliminary injunctions against liquidation of 
the disputed entries. Zenith Elecs. Corp. v. United States, Ct. No. 
86-12-01558 (CIT Dec. 22, 1986) (preliminary injunction order); Zenith 
Elecs. Corp. v. United States, Ct. No. 88-07-00488 (CIT July 18, 1988) 
(preliminary injunction order); Zenith Elecs. Corp. v. United States, Ct. 
No. 90-07-00339 (CIT Aug. 9, 1990) (preliminary injunction order); Ze- 


1 With a view toward the standard of review at summary judgment, in bringing its motion, plaintiff “abandoned” its 
claim to ten of the 67 entries originally at issue. Pl.’s Br, at 7; Pl.’s Reply Br., at 14. These are entries for which LG 
concedes prima facie evidence of liquidation exists, precluding summary judgment based on LG’s theory that liquida- 
tion never occurred. These entries include: Newark entry Nos. 077-0880877-4, 077-0880878-2, 077-0880875-8, 
077-0880990-5, 077-0881140-6, 077-0881207-3, and 077-0881208-1, Pl.’s Stmt. of Uncontested Material Facts, 
Schedule A, at 3, and Chicago entry Nos. 416-0009905-9, 416-0010154~—1, and 416-0010842-1, Pl.’s Reply Br., at 14. 
Further, liquidation of these entries was not enjoined at the time it occurred. 

2There is a dispute as to whether antidumping duties were deposited for three “no change” entries, Nos. 
85-421941-6, 600-0711824-7, and M27-0001404—-4. It appears there is insufficient evidence indicating payment, and 
plaintiff has not asserted that it will demonstrate payment at trial. Thus, summary judgment is awarded defendant on 
these entries. In any case, as will be discussed, plaintiff does not succeed on the “no change” entries. 
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nith Elecs. Corp. v. United States, Ct. No. 91-04-00304 (CIT May 1, 
1991) (preliminary injunction order). 

During the period of suspension, from 1984 to 1990, Customs prema- 
turely posted notice of liquidation at the duty rate imposed at entry for 
all 54 entries remaining at issue. Pl.’s Doc. App. of Entry Papers, as cor- 

ted by, Def.’s Br., at 25, and error acknowledged by, Pl.’s Rep. Br., at 15. 
Customs’ computer, the Automated Commercial System (hereinafter 
“ACS”), generated notice of three types of liquidations: notices of 
deemed liquidation of New York Entry No. 84-916368-7, Pl.’s Doc. App. 
of Entry Papers, at 2, and Los Angeles Entry No. 86-445948-6, Pl.’s Re- 
nly Br., at 15; notices of “automatic liquidation”? of 27 entries; and no- 
tices of “no change liquidation”‘ of 25 relevant entries. Id. at 1-7. The 
parties agree that computer-generated notices of liquidation were 
posted and that none of the liquidations were protested within 90 days of 
the notice given, as specified by 19 U.S.C. §§ 1514(a) and (c)(2) (1994). 

In May 1994, LG and Commerce reached a settlement, setting proper 
antidumping duty rates lower than the rates imposed at entry, and 
the preliminary injunctions against liquidation were lifted, permit- 
ting liquidation at the new rates set by Commerce. Pl.’s Stmt. of Uncon- 
tested Material Facts, at 4; Indep. Radionic Workers, Consol. 

No. 86-12-01551 (CIT Jul. 8, 1994); Zenith Elecs., Consol. Ct. 
No. 88-07-00488 (CIT May 19, 1994); Zenith Elecs., Consol. Ct. No. 
90-07-00339 (CIT Jul. 8, 1994); Samsung Elecs., Consol. Ct. 
No. 91-04-00327 (CIT May 19, 1994). On September 6, 1994, Com- 
merce issued CIE Notice N-104/83 Supp. #46, directing the Customs 
Service to liquidate the entries at the lower rate and to issue refunds 
with interest of the difference between the liquidation rate and the de- 
posit rate, per 19 U.S.C. § 1677g (1994). Pl.’s Stmt. of Uncontested Mate- 
rial Facts, at 4-5. When Customs did not comply with Commerce’s 
instructions, on May 238, 1996, LG filed this action, contending that the 
alleged liquidations previously ordered by Customs had not occurred or 
were invalid. Compl., at 1. 


STANDARD OF REVIEW 
Summary judgment may be granted when “there is no genuine issue 
as to any material fact and * * * the moving party is entitled to a judg- 
ment as a matter of law.” USCIT R. 56(d). The court must be sure “all 


i “automatic” | r 
7. 85-939320-1, 86-97; 3-5, ‘ 

077-0870456-9, 077 087047 9-1, 077-0870598-8, ( 7-4 87 334-1 7 0870 )708 )77- 087 107 10- 9, 077 0871426-1 
077-0874700-6, and 077-0880876-6, Los ‘Ange les entries 85-417877-0, 864430890 (listed in Pl.’s Br as “no 
change,” Pl.’s Br., Doc Ago at 4, revised to “automatic” in Pl.’s Rep. Br., at 18), 86-443094-2, 86—- 4431064, and 
86-445946-0, and Stockton/San Francisco entries 86-177354-7, 975-0004615-2, and 975-0004616-0. Pl.’s Br., Doc 
App. at 1-6 

4 Disputed “no change liquidations” include: New York entries 85-943491-1, 86-822161-0, and 077-0870152-4 
Los Angeles entries 84-208776-0, 85-415077-9, 975--0001175-0, 975-0001703-9, 975-0001704-7, 975-0002048-8, 
975-0002049-6, and 975-0002050-4, (Los Angeles entry 86-445948-6 is listed here as “no change” but revised to 
“deemed” at Pl.’s Rep. Br., at 1 {emphis entries 600-0704585-3, 600-0705010-1, 600-0709998-3, 600-0713426-9, 
600-0714091-0, 600-0716774-9, 600-0718317-5, 600-0719744-9, 600-0719745-6, 600-0719746—4, 600-0721671-0, 
and 600-0722033-2, Chicago entry 416-0009824-2 (Chicago entries 416-0009905-9, 416-0010154-1, and 
416-0010842-1 were listed as “no change” but were revised to uncontested by LG at Pl.’s Rep. Br., at 14) and Atlanta 
entry 86-469803-0. See supra note 2 as to disposition of three other “no change” entries 
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reasonable inferences [are] drawn in favor of the party opposing sum- 
mary judgment.” Pfaff Am. Sales Corp. v. United States, 16 CIT 1073, 
1075 (1992). Ifa factual dispute for which a reasonable trier of fact could 
rule against the movant remains, the court must not grant the motion 
for summary judgment. Id. 


JURISDICTION 


L iquidation i is “the final computation or ascertainment of the duties 

** accruing on anentry.” 19C.FR.§ 159.1 (1997). In this case, liquida- 
tion includes Customs’ final calculation of antidumping duties owed on 
the importation of the televisions from Korea. Liquidation of antidump- 
ing duties can occur two ways: by operation of law, after the expiration of 
a statutorily defined period, 19 U.S.C. § 1504(a) (1994) (deemed liquida- 
tion), or by order of Customs, 19 U.S.C. § 1500 (1994). Plaintiffcontends 
that the 54 entries at issue have yet to be liquidated because decisions to 
liquidate were not made and proper notices of liquidation were not gi- 
ven. LG alleges jurisdiction under 28 U.S.C. § 1581(i) (1994).5 

The government counters that Nicsidlakiien of these entries has oc- 
curred and that the court lacks jurisdiction, because plaintiff did not 
protest within 90 days of liquidation, as specified in 19 U.S.C. § 1514.6A 
decision to liquidate, including the legality of the liquidation itself, be- 
comes final unless a protest of the decision is filed within 90 days of the 
entry of liquidation. 19 U.S.C. § 1514; see Juice Farms, Inc. v. United 
States, 68 F3d 1344, 1346 (Fed. Cir. 1995) (parties bound by even erro- 
neous, illegal liquidation not protested within 90 days); United States v. 
A. N. Deringer, Inc., 593 F.2d 1015, 1020 (C.C.PA. 1979) (any protest of 
liquidation, including a challenge to its legality, must occur within 90 
days). 

The government’s jurisdictional argument begs the issues controlling 
summary judgment. To determine whether plaintiff's suit may be 
heard, the court must consider whether a liquidation has in fact oc- 
curred such as to trigger the 90 day period. Thus the court now turns to 
that question, as part of a two-step inquiry, asking, as to the 52 “no 
change liquidations” and “automatic liquidations” and then the two 


n lies under 28 U.S.C. § 1581(i), it was timely. The statute of limitations for such actions is 

j action. 28 U.S.C. § 2636(i) (1994). This action accrued when LG had notice that Cus- 
toms would not obey Ci ommerce’s order to liquidate at the agreed-upon rates. In May 1994, LG settled its dispute with 
Commerce over the correct antidumping duty rate, Pl.’s Stmt. of Uncontested Material Facts, at 4, and was dismissed 
from litigation over the disputed entries. Jd. At that time, preliminary injunctions against LG liquidations were lifted 
Id. Commerce issued liquidation instructions to Customs on September €, 1994. Jd. at 4. LG then sought liquidation at 
the new rates, and Customs reported that the entries had already been liquidated. The complaint was filed May 23, 
1996, which is less than 2 years from September 1994, when Commerce issued its liquidation instructions to Customs 
Id. at 7, 9; Pl.’s Br., at 9 

6 This court mé ay ie ar a challenge to a denied timely protest of liquidation. 28 U.S.C. § 1581(a) 
{D]ecisions of the appropriate customs officer, including the legality of all orders and findings entering into the 
same, as to- 
* . * * 
>) the liquidation * * * of an entry 
* ‘ * + * 

shall be final and conclusive upon all persons * * * unless a protest is filed in accordance with this section, or unless 

a civil action contesting the denial of a protest, in whole or in part, is commenced in the United States Court of 

International Trade * * * 
19 U.S.C. § 1514(a) (1988). Any protest “shall be filed with such customs officer within ninety days.” 19 U.S.C 
§$ 1514(c) 





28 CUSTOMS BULLETIN AND DECISIONS, VOL. 32, NO. 4, JANUARY 28, 1998 


deemed liquidations, first whether the liquidations occurred and, sec- 
ond, if so, whether they were cognizable. 


DISCUSSION 


Customs’ ACS is programmed to automatically liquidate entries, 
which are neither suspended nor extended, in their fiftieth week. The 
‘automatic liquidation” procedure “orders” liquidation and issues no- 
tice of liquidation at the duty rate deposited upon entry.’ “No change” 
liquidations result from Customs’ employees entering liquidation codes 
in the ACS, thereby ordering liquidation and causing the system to gen- 
erate notices of liquidation. Notices of “automatic liquidation” or “no 
change liquidation” were posted for 52 of the 54 entries, all within the 
period of suspension. Compl., at Schedule B, Def:’s Resp. to Pl.’s Stmt. of 
Uncontested Material Facts, at 2-3 (table of entry and liquidation dates, 
as amended). As types of liquidation by order, effective “automatic liqui- 
dation” and “no change liquidation” require both decision and notice. 


“No Change” Liquidations 


The erroneous “no change liquidations” were protestable decisions as 
defined by statute. 19 U.S.C. § 1514(a) (1988). Customs decisions are 
“substantive determinations involving the application of pertinent law 
and precedent to a set of facts, such as tariff classification and applicable 
rate of duty.” United States Shoe Corp. v. United States, 114 F.3d 1564, 
1569-70 (Fed. Cir. 1997) (collecting harbor maintenance tax a purely 
“ministerial task” not requiring a decision by Customs), cert. granted, 


1997 WL 561769 (Oct. 31, 1997). A passive activity is not a decision. Id.; 
see also Dart Export Corp. v. United States, 43 C.C.PA. 64, 69-70, 74 
(1956) (accepting duty deposits falls short of decision-making). Where 
Customs only collects antidumping duties and does not determine the 
rate or amount of duties, Customs has not made a protestable decision. 
Mitsubishi Elecs. Am., Inc. v. United States, 44 F.3d 973, 976-77 (Fed. 
Cir. 1994). By contrast, calculation of antidumping duties by Commerce 
is a decision. Jd. In the instant case, Customs has more than merely re- 
ceived duties. The actions here were more than merely ministerial. Rel- 
atively soon after entry, Customs decided for each “no change” entry 
that the rate of duty imposed at the time of deposit was correct and that 
the entry should be liquidated at that rate. By ordering the liquidations, 
Customs went beyond ministerial acts; Customs determined the 
amount of duty imposed. 

Plaintiff fails to persuade the court that Customs’ failure to stamp 
some files “liquidated” indicates a lack of decision to liquidate. Stamp- 
ing the files is not required, although a stamped file is prima facie evi- 
dence of liquidation. Tropicana Prods., Inc. v. United States, 909 F.2d 
504, 506 (Fed. Cir. 1990). Stamping “simply provides the importer witha 
form of documentary proof that liquidation has taken place.” Id. 


‘ Customs asserts it cannot reliquidate an entry that has been deemed liquidated. By liquidating automatically, Cus- 
toms seeks to avoid full “deemed liquidation,” or liquidation by operation of law under 19 U.S.C. § 1504 (1988), and 
thereby attempts to preserve the possibility of reliquidation 
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As the statute requires, the decisions to liquidate the “no change” en- 
tries were made by the “appropriate customs officer.” 19 U.S.C. § 1500 
(1988).8 Customs designates who is the appropriate customs officer. 
This court has found the appropriate customs officer to be “the officer 
making the decision to liquidate.” International Cargo & Surety Ins. Co. 
v. United States, 15 CIT 541, 545, 779 F Supp. 174, 178 (1991). Because 
there is no evidence to contradict the presumption that the individuals 
who entered the “no change liquidations” had authority to do so, the 
court considers they were “appropriate customs officers” within the 
meaning of the statute.? 

In addition to a decision to liquidate, for effective liquidation, ap- 
propriate notice of an ordered liquidation must be given. Juice Farms, 
68 F.3d at 1346. Notices of liquidation posted at the Customs’ Office at 
the port of entry (bulletin notice of liquidation) are sufficient notice, 19 
C.FR. § 159.9 (1997) and Goldhofer Fahrzeugwerk GmbH & Co. v. 
United States, 885 F.2d 858, 862 (Fed. Cir. 1989), satisfying the import- 
er’s due process rights and providing evidence that the liquidation has 
occurred. Tropicana, 909 F.2d at 506. 

Proper notice of liquidation was given for the “no change” entries. 
There is no dispute that computer generated notices were posted. Con- 
sistent with its view that the entries had not actually been liquidated, 
LG questions the validity of the notice given as not the “notices of liqui- 
dation” required by 19 C.FR. § 159.9. As the court finds there to have 
been decisions to liquidate the “no change” entries, the notices were val- 
id under any reading of the requirements of 19 C.FR. § 159.9. 

Customs’ actions satisfy the test for liquidation. The liquidations 
were illegal, however, because there were suspensions of liquidation in 
place at the time. As indicated, whether legal or illegal, a liquidation not 
protested within 90 days becomes final as to all parties. 19 U.S.C. § 1514; 
Juice Farms v. United States, 18 CIT 1037, 1040 (1994)(“An importer 
cannot treat an illegal liquidation as void; rather, the importer must re- 
main vigilant and protest the legality of such a liquidation within 90 
days of notice.”), aff'd, 68 F.3d 1344, 1346 (Fed. Cir. 1995); see also Omni 
U.S.A., Inc. v. United States, 840 F.2d 912, 914-15 (Fed. Cir. 1988). The 
court in Deringer noted that 19 U.S.C. § 1514(a) 


contemplates that both the legality and correctness of a liquidation 
be determined, at least initially, via the protest procedure. The 
wording of this statute [19 U.S.C. § 1514] makes it clear that any 
challenge to the propriety of a liquidation * * * must be through this 
statute. 


8 The statute was not amended until Pub.L. 103-182, § 638(1) (1993), which allowed liquidation by the “Customs 
Service,” in order to accommodate increased automation. H.R. Rep. No. 103-361(D, reprinted in 1993 U.S.C.C.A.N 
2552, 2687. 

9None of the “no change liquidations” occurred after liquidation was enjoined by the court. Further, the presump- 
tion noted here is not defeated by evidence of purely automatic liquidations, as is the case in regard to the entries dis- 
cussed hereafter. Dates of liquidation for the “no change” entries substantially in advance of the fiftieth week (the com- 


puter generated automatic liquidation date) preclude the conclusion that the “no change liquidations” were simply 
automatic. 
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593 F.2d at 1020. Accordingly, summary judgment is granted defendant 
as to the “no change” entries, because of plaintiff's failure to timely pro- 
test the liquidations and the resulting lack of jurisdiction under 28 
US.C. § 1581(a). 


“Automatic” Liquidations 
q 


As to the “automatic liquidations”, the court concludes there were no 
protestable decisions of an “appropriate customs officer.” See 19 U.S.C. 
§ 1500. Customs did decide that liquidation would occur automatically 
in some circumstances. Customs made the decision that: 


[t]hrough the use of automation, Customs could identify those en- 
tries nearing the 1 year [sic] to allow for abeyance of liquidaticn. If 
not suspended or extended, the automated system would automati- 
cally liquidate the entries on the 50th week thus allowing for the 
possibility of reliquidation (entries liquidated as a matter of law 
cannot be reliquidated). 
Customs Directive 3700-01 of Mar. 26, 1984, Pl.’s Br., at Ex. A. Customs 
programed the ACS computer system to liquidate entries after 50 
weeks, provided there were no suspension or injunction in place. Id. The 
decision of Customs and its appropriate officer was “not to liquidate” 
whenever a suspension was in place. It appears, however, that a pro- 
gramming error led to the suspension information either not being en- 
tered into the computer data base or being entered improperly. 
Defendant can point to no evidence that anyone at Customs decided to 
liquidate these entries. 

Customs is also required to make an individual decision for each en- 
try. Micropoint, Inc. v. United States, 426 F. Supp. 569, 570 (Cust. Ct. 
1976). A general failure to enter suspension information, or properly 
program for suspensions affecting many entries, is not such a decision. 
All that occurred here was the triggering of a notice without any individ- 
ualized decision of any Customs officer to act on the entries. This is nota 
liquidation under the statute in effect at the time. Contrary to defen- 
dant’s argument, Juice Farms does not indicate otherwise. 68 F.3d at 
1344. Whatever the underlying facts of that case, the Federal Circuit no- 
where discusses or disposes of the issue of notices which are triggered 
automatically by a simple programming error. 

Three “automatic liquidation” entries at Stockton, Nos. 
86-177354-7, 975-0004615-2, and 975-0004616-0 present some fac- 
tual issues not present as to the other “automatic liquidation” entries. 
The computer data for these entries indicate “extensions” ended and 
the files were actually stamped “liquidated.” Def.’s Br., at Ex. C (Brot- 
man Declaration).!° Why these acts occurred and whether the “ap- 
propriate customs officer” decided to liquidate the entries even though a 
suspension was in place is unknown. Nonetheless, even if the requisite 
intent to liquidate on the part of an “appropriate customs officer” ex- 
isted, the purported liquidations would not be recognized by the court, 


10 The remainder of the declaration concerns “no change liquidations.” 
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because liquidation of these three entries was enjoined by the court at 
the time it purportedly occurred.!! Compl., at Schedule B; Zenith Elecs., 
Ct. No. 88-07-00488 (CIT Jul. 18, 1988) (preliminary injunction order); 
Zenith Elecs., Consol. Ct. No. 88-07-00488 (CIT May 19, 1994) (dis- 
missed and preliminary injunction lifted); Zenith Elecs., Ct. No. 
90-07-00339 (CIT Aug. 9, 1990) (preliminary injunction order); Zenith 
Elecs., Consol. Ct. No. 90-07-00339 (CIT Jul. 8, 1994) (dismissed and 
preliminary injunction lifted). 

None of the cases addressing the necessity of protesting illegal liqui- 
dations concerns an enjoined liquidation. Had liquidation of the entries 
actually occurred and not been enjoined, Juice Farms would apply to the 
three Stockton entries, requiring protest within 90 days of even an ille- 
gal liquidation. 68 F.3d at 1345. In this case, however, the plaintiff had 
obtained preliminary injunctions against these liquidations. In the in- 
terest of protecting its injunctions and enforcing prior judgments, the 
court finds that the liquidations in violation of the preliminary injunc- 
tions had no legal effect, and need not have been protested within 90 
days, as specified by 19 U.S.C. § 1514, to preserve the importer’s right to 
judicial review. 

An importer is entitled to rely on a preliminary injunction, or other 
court order barring liquidation, obtained in an effort to resolve a dispute 
with Customs or Commerce. The importer’s ordinary obligation to 
watch for notices of liquidation is suspended where the court has issued 
an order forbidding liquidation. This rule permits an importer to place 
trust in the judicial review process and to turn full attention to the judi- 
cial resolution of the dispute at hand. An agency cannot insist that an 
importer follow its administrative procedure when the agency’s own ac- 
tion violates an injunction the importer obtained against that procedure 
in the course of a dispute with the agency. 

Nothing in precedent or in 19 U.S.C. § 1514 leads to a different conclu- 
sion. Moreover, this is clearly the equitable result where the govern- 
ment was involved in settlement negotiations, which would be, at least 
in part, a sham if the enjoined liquidations were recognized. This is also 
the correct result as a matter of law. Where liquidation is enjoined by or- 
der of the court, liquidation may only be at the rate ultimately approved 
by the court.!* See 19 U.S.C. § 1516a(c), (e) (1994). To permit liquidation 
at any other rate violates the clear mandate of the unfair trade laws, not 
to mention the final judgment of the court entered in the cases in which 


11 The purported liquidation dates of the other entries, except for one deemed liquidation entry in New York, preced- 
ed the relevant injunction dates. The injunction would not apply to entries which actually were liquidated prior to the 
injunction’s effective date. 

12 See e.g. Zenith Elecs., Ct. No. 90-07-0039 (CIT Jul. 8, 1994) (order lifting injunction and stating “defendant is 


hereby authorized to liquidate such entries in accordance with the final results...published at 55 Fed. Reg. 26,225 (June 
27, 1994).”). 
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injunctions were issued.!* The court therefore finds these three ostensi- 
ble “automatic liquidations” of no legal effect, if they did occur.'4 

Plaintiff prevails as to all twenty-seven “automatic liquidation” en- 
tries. Jurisdiction lies under 28 U.S.C. § 1581(i) because no protestable 
liquidations existed, and this is an action to compel liquidation. Liquida- 
tion should now occur in accordance with Commerce’s instruction and 
the prior judgments of this court. 


Deemed Liquidation 


The court reaches the same result in the case of the two deemed li- 
quidations. As with the “no change liquidation” and “automatic liquida- 
tion” inquiries above, the court approaches the question as a two-step 
inquiry, asking first whether liquidations occurred and then, if so, 
whether they were without legal effect, such as to obviate plaintiff's 
need to preserve its rights to judicial review by protesting within 90 days 
of notice of liquidation. In the case of the two deemed liquidations, the 
court finds favorably for the plaintiff as to the first step and therefore 
need not reach the second step. The liquidations did not in fact occur. 

Liquidation is deemed to have occurred by operation of law one year 
after entry. 19 U.S.C. § 1504(a) (1988). Exceptions occur in cases of ex- 
tension, suspension or court order. 19 U.S.C. § 1504(b)(2)(1988).!° Here 
liquidation was suspended. Thus, as a matter of law, no deemed liquida- 
tion of New York entry No. 84-916368-7 or Los Angeles entry No. 
86-445948-6 occurred.!® Although LG received erroneous notice of liq- 
uidation of these entries, plaintiff's claim may be heard, because LG did 
not have to protest within 90 days, as specified by 19 U.S.C. § 1514, to 
preserve its right to judicial review. The computer-generated notices of 
deemed liquidation are invalid and legally inconsequential, as deemed 
liquidation can occur only by operation of law. An erroneous, computer- 
generated notice that deemed liquidation has occurred—when in fact 
such liquidation was prevented by suspension—has no effect on the 
deemed liquidation of LG’s entries. Cf Pagoda Trading Corp. v. United 
States, 9 CIT 407, 410 n.7, 411, 617 F Supp. 96, 98 n.7, 99-100 (1985), 
aff'd, 804 F.2d 665, 669 (Fed. Cir. 1986) (19 U.S.C. § 1504 designed to 


avoid unauthorized liquidations; notice does not create suspension of 
liquidation). 


13 The parties did not address the preclusive effects of the prior judgments on entries undisputedly unliquidated at 
the time of the injunctions. The court, however, raised the issue during a conference call with the parties on December 
22, 1997. The government could have raised the prior liquidation issue at the time of entry of the earlier judgments 


14 As plaintiff did not raise the issue, the court will not begin the unwieldy process of determining whether the viola- 
tions of the court order involved contempt. The “liquidations” at Stockton were likely an oversight. The court has 
greater concern that the subsequent act of insisting on the legal benefits of an enjoined liquidation itself may be con- 
temptuous, or perhaps in bad faith, given the settlement reached and judgments entered. Rather than resolve such 
issues at this time, the court simply finds the liquidations to have no legal effect. 

15 Where the unfair trade laws require suspension, no deemed liquidation occurs. Subsection (a) of the statute was 
amended by Pub.L. 103-182, § 641(1)(A) (1993) to make this clear, but the entire statutory scheme, including both the 
prior 19 U.S.C. § 1504 and the unfair trade laws required the same result. See H.R. 103-361(1), reprinted at 1993 
US.C.C.A.N. 2552, 2688-89. This has always been reflected in the regulatory notice provisions, 19 C.FR. § 159.12(b), 
(c) (1997), which require action by Customs to accomplish an “extension” of liquidation but recognize “suspensions” 
occur as soon as the appropriate Commerce determination is made. 

16 Apparently, the New York “deemed liquidation” was enjoined by the court and would also fall into the same cate- 
gory as the Stockton “automatic iiquidation” entries. 
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Notwithstanding Customs’ provision for posting notice of deemed liq- 
uidation, informing importers that a deemed liquidation has occurred, 
19 CER. § 159.9(c)(2), as indicated, deemed liquidation itself occurs by 
operation of law. 19 U.S.C. § 1504(a). Where a liquidation has occurred 
by operation of law, notice starts the clock for the protest period, 19 
C.ER. § 159.9(c)(2)(iii), but the regulations specify that the notice be 
“dated as of the date of expiration of the statutory period,” 19 C.FR. 
§ 159.9(c)(2)(ii). Such notice may be posted any time “within a reason- 
able period after each liquidation by operation of law.” 19 C.FR. 
§ 159.9(c)(2)(ii). Accordingly, erroneous notice cannot create a deemed 
liquidation. Without the expiration of the statutory period, there is no 
date to be noticed. As the statutory period for protest never began to 
run, plaintiff may bring suit under 28 U.S.C. § 1581(i) to compel liquida- 
tion in accordance with the prior order of the court. 

In sum, the two entries purportedly “deemed liquidated” were not, as 
a matter of law, and may only be liquidated at the Commerce rate, as ap- 
proved by the court. The requirements of the statute for deemed liquida- 
tion could not have occurred at the time asserted by Customs because of 
the suspensions in place. As to these two entries, the court grants LG’s 
motion for summary judgment, concluding that the entries should be 
liquidated at the rate determined by Commerce and approved by the 
court, as set forth in its prior judgments. 

Interest!" 

Interest is payable on the difference between duties deposited and liq- 
uidated duty amounts. See 19 U.S.C. § 1677g(a) (1997); 19 C.ER. 
§ 353.24(a) (1997). Interest is due on “overpayments * * * of amounts 
deposited on merchandise entered.” 19 U.S.C. § 1677g(a). Thus, interest 
is owed on the alleged “automatic liquidation” and “deemed liquida- 
tion” entries because they will be ordered liquidated at the rate selected 
by Commerce, and an overpayment will be established on a per-entry 
basis at liquidation. 

Contrary to plaintiff's contention, Customs’ regulation, 19 C.FR. 
§ 353.24, providing for the calculation of interest based on the duty “as- 
sessed” at liquidation, does not conflict with the statutory scheme. The 
interest obligation is predicated on liquidation with a resulting deter- 
mination of overpayment, which can only be established in this case 
when 1) Commerce has rendered its determination, and 2) the liquida- 
tion at the rate selected reflects Commerce’s choice. It is not until liqui- 
dation that the exact amount owing on a per entry basis is known. The 
Commerce order does not contain a calculation on an entry-by-entry ba- 
sis. Where liquidation in the amount of the antidumping duty deposit 
has become final, there is no interest obligation. 


17 The parties agree that as to all entries the court has jurisdiction over the interest issue under 28 U.S.C. § 1581(i). 
The court does not decide whether that is the case as to plaintiff's claims for interest‘on entries which will remain liqui- 
dated without refunds, as the court does not grant relief on those entries. 
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CONCLUSION 
In the case of the alleged “deemed liquidations” and “automatic liqui- 
dations,” the court has jurisdiction. The entries shall be liquidated at 
the rates ordered by Commerce and approved by the court, with inter- 
est, as provided by law. In the case of the “no change liquidations,” the 
liquidations, while illegal, were not timely protested. The court there- 
fore lacks jurisdiction over such entries. Judgment shall enter accord- 


ingly. 
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